STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SION OF ALCOHOLI C
BEVERAGES AND TOBACCO,
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VS. 98- 5518

KINDRED, INC., d/b/a
RACEVWAY CAFE

)
)
)
)
)
) Case Nos. 98-5046
)
)
)
)
Respondent . )
)

RECOMMVENDED CORDER

On March 16, 1999, a formal adm nistrative hearing was held
inthis case in St. Petersburg, Florida, before J. Law ence
Johnston, Adm nistrative Law Judge, D vision of Admnistrative
Heari ngs.

APPEARANCES

For Petitioner: Mriam$S. WIKinson
Assi st ant General Counsel
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

For Respondent: Joseph N. Perlman, Esquire
Bel cher Pl ace
1101 Bel cher Road, South
Largo, Florida 33771

STATEMENT OF THE | SSUES

The issues in these cases are whether the Respondent,
Ki ndred, Inc., d/b/a Raceway Café, should be disciplined for: in

Case No. 98-5046 (DBPR Admi nistrative Action Case No. CL-62-



980016), alleged failure to nmaintain a bona fide restaurant as

requi red of special restaurant (SRX) |icensees by Section
561.20(2)(a)(4), Florida Statutes (1997), and Florida

Adm ni strative Code Rule 61A-3.0141; and, in Case No. 98-5515
(DBPR Admi nistrative Action Case No. CL-62-9800159), all eged
failure to produce records as required of SRX |icensees by

Fl orida Adm nistrative Code Rule 61A-3.014.

PRELI M NARY STATEMENT

The Respondent requested formal adm nistrative proceedi ngs
on DBPR Adm ni strative Action Case No. CL-62-980016. The matter
was referred to the Division of Adm nistrative Hearings (DOAH) on
Novenber 12, 1998, given DOAH Case No. 98-5046, and set for final
hearing on March 16, 1999.

The Respondent al so requested formal adm nistrative
proceedi ngs on DBPR Adm ni strative Action Case No. CL-62-9800159.
The matter was referred to DOAH on Decenber 17, 1998, given DOAH
Case No. 98-5518, and consolidated with DOAH Case No. 98-5046

At final hearing, the Petitioner, the Departnent of Business
and Professional Regulation (DBPR), Division of Al coholic
Beverages and Tobacco (DABT), called one w tness and had
Petitioner's Exhibits 1 through 3 admtted in evidence. The
Respondent called two wi tnesses and had Respondent's Exhibits 1
through 7 admtted in evidence.

DABT requested a transcript of the final hearing, and the

parties were given ten days fromthe filing of the Transcript in



which to file proposed recomended orders. DABT filed the
Transcript on April 29, 1999, after filing its proposed
recommended order, and the highlighting and notations on the
Transcript are DABT's. The Respondent did not file a proposed
recomrended order.

FI NDI NGS OF FACT

1. On or about June 26, 1998, the Respondent, Kindred,
Inc., applied for a series 4-COP (consunption on prem ses)
speci al restaurant al coholic beverage (SRX) |icense and obtai ned
a tenporary 4-COP SRX |icense (nunber 62-09319) for the Raceway
Caf é, located at 12670 Starkey Road, Largo, Pinellas County,
Florida. The Respondent opened for business on July 2, 1998.

2. On July 13, 1998, at approximately 1:30 p.m, DABT
Speci al Agent Paul Cohen entered licensed prem ses to inspect and
verify conpliance with SRX |license requirenents. It was Cohen's
i npression that the Raceway Café had adequate service area (over
2,500 square feet) but that there were not enough seating and
table settings to serve 150 diners at one tine and that the

Raceway Café was not a bona fide restaurant. Cohen left and

returned at approximately 4:00 p.m with an intern and a
cancorder to video the prem ses and inspect in detail--i.e.,
count tables, chairs, plates, and eating utensils.

3. The Respondent's sol e owner, Marouane El hajoui, was
present in the premses at the time of the detail ed inspection.

The evidence was clear that El hajoui knew the purpose of Cohen's



i nspection and conpl etely understood the SRX requirenents. (He
had another SRX |icense for other prem ses.)

4. Cohen first videotaped the outside and inside of the
Iicensed prem ses. Cohen and the intern then counted tables and
chairs and found that the |licensed prem ses contained seating for
a maxi num of 122 people. O these seats, approxinately 80% were
bar stools, and there was not enough table space to serve full-
course neals at all 122 seats. Several of the bar stools were at
the bar counter, which was cluttered with video gane nachi nes,
and several cocktail tables were too small to accommodate full -
course neals for all four or five bar stools placed at those
t abl es.

5. Elhajoui told Cohen about a grand opening cel ebration
that had taken place on the premses on July 11 and 12, 1998.

El haj oui explained that restaurant tables and chairs had been
renmoved fromthe prem ses and stored in an adjacent, enpty
storefront to accommodate a |live band and dance floor for the
grand opening. Elhajoui told Cohen that, if Cohen would wait,

El haj oui could replace the tables and chairs and have adequate
seating in a matter of mnutes. Cohen did not dispute Elhajoui’'s
claimor ask to see the stored tables and chairs. He declined
the request to wait a few mnutes and Elhajoui’'s offer to repl ace
the tables and chairs.

6. Cohen testified to having no recollection of any

conversation wth El hajoui concerning a grand opening, the



renoval of tables and chairs, or their storage in an enpty
storefront next door. Wile raising a question as to Cohen's
truthful ness on this point, it could be that Cohen did not recal
t he conversation because he did not attach great inportance to
the circunstances expl ai ning why there was i nadequate seating at
the tinme of his inspection.

7. After Elhajoui told Cohen that there were nore than 150
pl ace-settings in the restaurant, Cohen and the intern were able
to count only approximtely 75 forks, 96 spoons, and 75 pl ates.

8. Elhajoui testified that Cohen and the intern did not
count either baskets or wooden plates also used to serve neals
and did not count eating utensils in boxes in a cabinet under a
counter in the kitchen. But Cohen specifically asked El hajoui to
show himall of the plates and eating utensils in the restaurant
so that his count would be accurate and fair to the Respondent,
and Cohen and the intern counted everything El hajoui showed them
When Cohen told El hajoui that he did not have enough pl ates and
utensils, Elhajoui pointed to the "line" and asked if Cohen had
counted what was there; Cohen indicated that he had counted those
itens. El hajoui never specified any utensils in boxes in the
cabi net under the counter. |If they were there at the tine, it is
i nexpl i cabl e that El hajoui would not have nade sure they were
counted. Instead, upon conpletion of the inspection, Elhajoui

read and signed wi thout explanation or excuse an inspection



report indicating that there were inadequate plates and eating
utensils. It is found that Cohen's count was accurate.

9. It can be inferred based on the facts on July 13, 1998,
that the Raceway Café did not have capacity to serve 150 neal s at
one tinme at any tinme between opening on July 2 and July 13, 1998.
No such inference can be drawn fromthe evidence after July 13,
1998.

10. Besides alleging inadequate seating and pl ace settings,
Cohen al so all eged that the Respondent was not operating a bona

fide restaurant. The question whether the Raceway Café is a bona

fide restaurant cannot be answered sinply by counting tables and

chairs and place settings. This allegation raises the nore
nebul ous question of when can a bar be a restaurant, and when
does a restaurant becone a bar?

11. Cohen based his allegation of "bad faith" on several
factors. Starting fromthe outside, there was a tenporary sign
advertising drink specials but no food. (El hajoui explained that
the sign was owned and controlled by the shopping center and was
advertising for the grand opening; he stated that it usually
di spl ayed neal specials.) A sign on the building seened to
descri be the Raceway Café as a "Sports Lounge," but being (or
having) a "sports | ounge" may not necessarily turn a restaurant
into a bar. There were neon beer signs in the wi ndows, but they
al so are not uncommon in bona fide restaurants. Inside the

buil ding, there is a rather |arge bar, and Cohen perceived it to



be especially prom nent on entering the prem ses; but there are
two other entrances that are not so close to the bar. Cohen was
not greeted by a host or hostess or, he thought, any instructions
regardi ng restaurant seating, which he considered normal in a

bona fide restaurant; but Cohen overl ooked a thene-sign

incorporated in a parking nmeter which stood near one of the other
entrances and invited custoners to seat thenselves. Cohen also
over | ooked a "chal kboard"” used to advertise daily specials common
in restaurants. Cohen also noted that there were three dart
boards in the bar area, juke boxes, and nore thenme decorations (a
Har| ey Davi dson notorcycle in a corner of the |icensed prem ses,
and plans to hang a race car--or at |east the side panel of a
race car body--fromthe ceiling), but none of those things in

t hensel ves are inconpatible wwth a bona fide restaurant.

Finally, Cohen only observed food consunption on one of his
visits. But his only extended visit was at 4:00 p.m on July 13,
1998, and none of the other visits were during normal neal tines.
Cohen made no nention of the full neal nenu that has been used at
Raceway Café since its opening. |In truth, Cohen's allegation of
"bad faith" probably was influenced by his finding of inadequate
nunbers of tables and chairs and place settings.

12. Cohen returned to the licensed prem ses on July 14,
1998, to serve DBPR Adm nistrative Action Case No. CL-62-980016.
He nade no observations on July 14, 1998, that he could recall.

El hajoui and his witness testified without contradiction that the



Respondent had enough seating and pl ace settings to serve at

| east 150 neals at one tine on and after July 14, 1998. They
also testified without contradiction that the signage advertised
meal speci al s.

13. Cohen returned to the |icensed prem ses on Septenber 2,
1998, to serve a notice to produce all records docunenting gross
sal es of al coholic beverages and food and non-al cohol i c beverages
(including source docunents--i.e., guest checks) for July and
August 1998. Production was required to be nade by Septenber 12,
1998, at DABT offices in Clearwater, Florida. Cohen made no
observations on Septenber 2, 1998, that he could recall.

14. El hajoui testified that he attenpted to deliver the
records on Monday, Septenber 7, 1998, but that the DABT offices
were closed for Labor Day. The next day, he tel ephoned DABT to
advi se that he had attenpted to deliver the records and was told
t hat DABT woul d be mailing himsonmething he understood to be
anot her adm nistrative conplaint. It is doubtful that such a
conversation took place since there still were four days in which
t he Respondent could conply with the notice to produce.

15. The Respondent never produced the requested
docunent ati on, and on Septenber 30, 1998, returned to the
licensed prem ses, to serve DBPR Adm nistrative Action Case No.
CL- 62-9800159. Cohen nade no observati ons on Septenber 30, 1998,

that he could recall



16. The Respondent produced docunentation at final hearing
establishing that 51.63% of its gross sales in July 1998 and
51.28% of its gross sales in August 1998 were food and non-
al cohol i ¢ bever ages.

17. Based on all the evidence presented, it is found that

DABT failed to prove that Raceway Café is not a bona fide

restaurant except to the extent that its meal service capacity
was i nadequate fromJuly 2 through July 13, 1998.
CONCLUSI ONS OF LAW

18. Section 561.20(2)(a)(4), Florida Statutes (1997),
provides in pertinent part for the issuance of a speci al
al cohol i c beverage |icense not subject to quota |license
[imtations for:

Any restaurant having 2,500 square feet of
service area and equi pped to serve 150
persons full course neals at tables at one
time, and deriving at |east 51 percent of its
gross revenue fromthe sale of food and

nonal cohol i ¢ beverages; however, no
restaurant granted a special |icense on or
after January 1, 1958, pursuant to general or
speci al |law shall operate as a package store,
nor shall intoxicating beverages be sold
under such license after the hours of serving
food have el apsed.

19. Florida Adm nistrative Code Rule 61A-3.141 provides in
pertinent part:

(1) Special restaurant licenses in excess
of the quota Iimtation set forth in
subsection 561.20(1), Florida Statutes, shal
be issued to otherwi se qualified applicants
for establishnents that are bona fide
restaurants engaged primarily in the service
of food and non-al coholic beverages, if they



qualify as special restaurant |icensees as
set forth in subsection (2) of this rule.
Speci al restaurant |icensees nust continually
conply with each and every requirenent of
bot h subsections (2) and (3) of this rule as
a condition of holding a |license. Qualifying
restaurants nust neet the requirenments of
this rule in addition to any other
requi renents of the beverage | aw.

* * *

(2) Special restaurant licenses shall be
i ssued only to applicants for licenses in
restaurants neeting the criteria set forth
herei n.

(a) Except in [certain counties
ot her than Pinellas], a qualifying
restaurant nust have a service area
occupyi ng 2,500 or nore square feet
of floor space.

1. The required square footage
shal | not include any space
contained in an uncovered or not
permanent|ly covered area adj acent
to the prem ses because food
service is not avail able at al
tines.

2. The required square footage
shal | be contiguous and under the
managenent and control of a single
i censed restaurant establishnent.
3. Kitchens, food service areas,
pantries, storage roons, offices,
and toilets, used exclusively in
the operation of the restaurant
shall be included in the required
square footage. Measurenents w ||
be taken from the outside of
qual i fying structures or areas.

(b) Except in [certain counties
other than Pinellas], a qualifying
restaurant nust have acconmobdati ons
for the service and seating of 150
or nore patrons at tables at one
tinme.

1. The tables and seating nust be
| ocated within the floor space
provided for in paragraph (2)(a) of
this rule.

2. The tables nust be of adequate
size to accommbdate the service of

10



full course nmeals in accordance

wi th the nunber of chairs or other
seating facilities provided at the
tabl e.

3. Seating at counters used to
serve food shall be included in the
m ni mum seating requirenents.

(c) Except in those counties and
muni ci palities controlled by
general |aw or special act, as set
forth in paragraph (2)(b) of this
rule, a qualifying restaurant nust
have all equi pnent for the service
of 150 full course neals on the
prem ses at one tine.

* * *

(3) Qualifying restaurants receiving a

special restaurant |license after April 18,
1972 nmust, in addition to continuing to
conply with the requirenents set forth for
initial licensure, also nmaintain the required
percentage, as set forth in paragraph (a) or
(b) below, on a bi-nonthly basis.
Addi tionally, qualifying restaurants nust
neet at all tines the follow ng operating
requi renents:

(a) At least 51 percent of total
gross revenues must come from
retail sale on the licensed
prem ses of food and non-al coholic
beverages. Proceeds of catering
sal es shall not be included in the
cal cul ation of total gross
revenues. Catering sales include
food or non-al coholic beverage
sal es prepared by the |icensee on
the licensed prem ses for service
by the |icensee outside the
i censed prem ses.

1. Qualifying restaurants nust

mai ntai n separate records of al
purchases and gross retail sales of
food and non-al coholic beverages
and all purchases and gross retail
sal es of al coholic beverages.

2. The records required in
subparagraph (3)(a)l. of this rule
must be mai ntai ned on the prem ses,
or other designated place approved

11



in witing by the division for a
period of 3 years and shall be nade
avai l able within 14 days upon
demand by an officer of the
division. The division shal
approve witten requests to
mai ntai n the aforenentioned records
off the prem ses when the place to
be designated is the business
of fice, open 8 hours per work day,
of a corporate officer, attorney,
or accountant; the place to be
designated is located in the State
of Florida; and the place to be
designated is precisely identified
by conplete nmailing address.
3. Since the burden is on the
hol der of the special restaurant
|icense to denonstrate conpliance
with the requirenents for the
license, the records required to be
kept shall be legible, clear, and
in the English | anguage.
4. The required percentage shal
be conmputed by adding all gross
sal es of food, non-alcoholic
beverages, and al coholic beverages
and thereafter dividing that sum
into the total of the gross sales
of food plus non-al coholic
bever ages.

* * *

(d) Full course neals nust be
avai l able at all tines when the
restaurant is serving al coholic
bever ages except al coholic beverage
service may continue until food
service is conpleted to the final
seating of restaurant patrons for
full course neals. A full course
meal as required by this rule nust
i ncl ude the foll ow ng:

1. Salad or vegetabl e;
2. Entree;
3. Beverage; and
4. Bread.
* * *
(4) Establishnments obtaining and operating
under a tenporary initial license as provided

in section 561.181(2), Florida Statutes, or

12



under a tenporary transfer |icense as
provided in section 561.331, Florida
Statutes, shall be investigated by the

di vision during said operation and prior to

i ssuance of a permanent |icense to insure
that the establishnment is a bona fide
restaurant primarily engaged in food and non-
al cohol i ¢ beverage sal es and service and that
the requirenents of this rule have been net.
The failure of an establishnment to operate as
a bona fide restaurant during said period of
time shall result in denial of the
application for a special restaurant |icense.
An application for a special restaurant
license froman establishnment which has had a
prior application for a special restaurant

I i cense denied during the previous 30-day
period will be accepted by the division. The
recent denial of the prior application wll,
however, be deened a disclosure on the face
of the subsequent application of a reason to
deny such subsequent application.

Accordingly, in such cases, no tenporary
initial license will be issued for a period
of 30 days to allow the division inspectors
to ensure that the reason to deny has been
abat ed.

20. The evidence proved that the Respondent did not neet
the requirenments of Florida Adm nistrative Code Rule 61A-
3.141(2)(b) fromJuly 2 through July 13, 1998. The evidence did
not prove that the rule was violated after July 13, 1998. But
Florida Adm nistrative Code Rule 61A-3.141(1) requires
restaurants to "continually conply with each and every
requi renment of both subsections (2) and (3) of this rule as a
condition of holding a |license."

21. The evidence al so proved that the Respondent did not

nmeet the requirenents of Florida Adm nistrative Code Rul e 61A-

13



3.141(3)(a)2. The Respondent failed to respond to the notice to
produce wthin 14 days.

22. Florida Admnistrative Code Rule 61A-2.022 "sets forth
penal ty guidelines which shall be inposed upon al coholic beverage
| icensees and permttees who are supervised by the division."
Section (1) of the rule. The table after section (11) of the
rule provides that the penalty "routinely inposed" for any
"failure to neet m ninum qualifications of special license" is
"$1000 and revocation without prejudice to obtain any other type
license, but with prejudice to obtain the sanme type of speci al
license for 5 years.”" Wiile this penalty may seem harsh, it is
desi gned to di scourage and prevent circunvention of the quota
license limtations through abuse of the SRX |icense.

RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOMMVENDED t hat the Departnment of Business and Prof essional
Regul ation enter a final order inposing a $1,000 fine and
revoki ng the Respondent's tenporary SRX |icense w thout prejudice
to obtain any other type license, but with prejudice to obtain

the sane type of special license for 5 years.

14



DONE AND ENTERED this 2nd day of June, 1999, in Tall ahassee,

Leon County, Florida.

COPI ES FURNI SHED

Mriam$S. WIKinson
Assi st ant General Counsel
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street

J. LAVRENCE JOHNSTON

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 2nd day of June, 1999.

Tal | ahassee, Florida 32399-1007

Joseph N. Perl man, Esquire
Bel cher Pl ace

1101 Bel cher Road, South
Largo, Florida 33771

Joseph Martelli, Director

Di vi sion of Al coholic Beverages

and Tobacco
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street

Tal | ahassee, Florida 32399-1007

W 1iam Wodyard, Ceneral
Departnent of Busi ness and
Pr of essi onal Regul ati on

1940 North Monroe Street

Counse

Tal | ahassee, Florida 32399-1007
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wwthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the final order in this case.
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